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Dear Mr Puxon 

Data Protection Complaint - Basildon Council - Dale Farm Residents 

I am writing with reference to the above complaint and Basildon Council’s 
application of the Data Protection Act 1998 when making the personal details 
of the Dale Farm residents, (including sensitive personal data), available to 
the general public. I do apologise for the length of time it has taken to get 
back to you, but it is an issue that has taken much research and 
consideration. 

The matter concerned the publication of council meeting minutes, on the 
council’s website. 

The personal data included details of illnesses, (including psychiatric illness), 
medication and location of medical appointments and treatment. There was 
also similar information about individual named children together with the 
schools they attended. 

Our initial view was that in disclosing personal data, including sensitive 
personal data in this manner, Basildon Council was likely to be in breach of 
the first data protection principle personal data shall be processed fairly and 
lawfully. 

This office met with representatives of the council late last year to discuss 
these issues further. During this meeting the council explained in more detail 
why it had published the minutes in the form that it did, and why it believed it 
had no option but to do so. 
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Following further consideration of the issues we have arrived at the following 
position. 

Since the amendments to schedule 12a of the Local Government Act 1972 
came into force the Information Commissioner has received several requests 
for guidance regarding the disclosure of personal information as a result of the 
publication of documents relating to council meetings. 

From the enquiries we have received it does appear that some local 
authorities are experiencing difficulties in reconciling the amendments to 
schedule 12a with section 100 of the Local Government Act 1972, the Data 
Protection Act 1998, and in the case of meetings relating to planning 
permission, with the Town and Country Planning General Regulations1992 
(Statutory Instrument no. 1492). 

The amendments to schedule 12a of the Local Government Act 1972 were 
brought into force following a public consultation: Local Authority Access to 
Information - a Consultation, produced in September 2004 by the Office of the 
Deputy Prime Minister (now the Department of Communities and Local 
Government). 

Schedule 12a refers to documents, including agendas, reports and minutes 
relating to local authority meetings. It lists as "exempt information” certain 
limited categories of personal data which should be redacted from these 
documents prior to publication to prevent disclosure to the general public. 

This implied that personal data not listed could be disclosed. 

The consultation document states: "The government wanted to ensure the 
specific local government access to information rules were compatible with 
both the Data Protection Act 1998 and the Freedom of Information Act 2000". 
For this reason it was proposed that the limited categories of personal data 
listed as exempt information in the schedule, exemptions 1- 6 and 11 of the 
pre amendment version should be deleted. This would have the effect of 
ensuring that local authorities would be unable to determine which personal 
information should be redacted merely by referring to the lists in schedule 
12a. Instead, it would be necessary for councils to consider all of the personal 
data contained within meeting related documents, a far wider ranging set of 
personal information, and determine whether redaction was necessary prior to 
publication in order to comply with the principles of the Data Protection Act 
1998. 

This is consistent with a further statement in the consultation document 
explaining that although personal information is no longer listed as part of 
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schedule 12a as being exempt from disclosure “the information would 
continue to be protected under the Data Protection Act”. 

Section 100A of the Local Government Act 1972 states that council meetings 
must be open to the public unless the discussions would involve disclosing 
confidentiai information. This may or may not be personal information. It must 
be information “furnished to the council by a government department upon 
terms. ..which forbid the disclosure of the information to the public” and 
information which the council is forbidden to disclose to the public "by or 
under any enactment or by the order of a court”. 

There will be some matters coming before local authorities where it will be 
fairly obvious that a closed session should take place or where the public 
should be excluded from some parts of the members’ discussions. While not 
all of the confidential information for these sessions will always be personal 
data it is important for local authorities to bear in mind that where possible, 
matters for discussion which do refer to personal information should be dealt 
with in private. In circumstances where it would not be appropriate for 
personal data to be disclosed any more widely than those officials directly 
involved in the decision making process, the public could be excluded from 
this kind of discussion under section 100a3 (b) of the Local Government Act 
1972. This would mean that personal data was not unnecessarily disclosed in 
contravention of the Data Protection Act 1998. 

Despite the need to discuss some matters in private members of the council 
will need to be advised in agendas of matters which will be raised in council 
meetings and may also need some additional documents or reports to inform 
their discussions. Some thought should be given to the documents before and 
during their preparation. The preparation of agendas, background documents 
and reports should be done in such a way that members of the council have 
all of the necessary information available to them, but it would be good 
practice to mark prior to closed council meetings any documents or parts of 
documents which will need to be redacted prior to publication. In addition it 
would be helpful to minute the need for redaction of these documents as a 
matter of course in those meetings where it is likely to be required. A specific 
action point should be noted in the minutes to ensure that a named individual 
will have responsibility for this and there should be a procedure laid down for 
this redaction which includes a final independent check before publication. 

Original documents from which the redacted documents are created should 
also be marked "not for publication” where required and should contain a 
description of the redacted information in terms of schedule 12a. 


RFA01 05881 



The case of meetings relating to planning applications is more complex. 
Planning can be a particularly sensitive and controversial issue. Public 
meetings are often a vital means of ensuring that local authorities apply their 
planning regulations in a transparent manner and may help to satisfy 
applicants that the cases they have made, for or against an application have 
been carefully examined and considered. However, by their very nature 
discussions relating to planning applications for domestic properties are likely 
to involve some discussion of personal information and in many cases the 
individuals who have made the application will wish to be present at any 
meeting which relates to their application. This may present a problem to a 
local authority since there may be a conflict between the need to assure an 
individual that their application has been properly considered and the need to 
be circumspect about discussions of personal information. 

If a local authority allows an individual to be present at a planning meeting 
then it becomes a public meeting and must be open to all members of the 
public and accredited representatives of the press (si 00 A (6) of the Local 
government Act 1972). In addition if a meeting is to be held as a public 
meeting then documents relating to that meeting cannot be published in a 
redacted form, but must be published in their entirety. It would be good 
practice to make information about the conduct of planning meetings and the 
publication of relevant documents available to applicants at the start of the 
planning process. They should be made aware of the implications of these 
procedures in respect of their personal information. 

Under these circumstances the preparation of the documents relating to such 
meetings should be careful and thorough and must be undertaken with due 
regard for the Data Protection Act 1998. 

Agendas should be carefully constructed so as to avoid mentioning an 
individual’s name or address. For example if it is possible to refer to a 
discussion about a particular planning application by a file or reference 
number, then there is no need for the applicant’s name to appear on the 
agenda. 

Reports which are submitted to members of the council should also be 
carefully constructed. For example an application from a resident to modify 
the entrance of their property to improve access for their disabled child. Those 
preparing the report for discussion by council members should consider 
whether the individuals need to be named or whether the child could simply 
be referred to as a family member requiring wheelchair access. Attention 
should be paid to the issues such a modification would pose, not to the 


RFA01 05881 



personal histories of the applicant. Is it necessary for council members to be 
aware of, or to discuss this family’s unfortunate circumstances, or is the issue 
simply whether a wheelchair ramp can be constructed in the place and in the 
way the applicant has requested. 

Relating this to the complaints made to us by the Dale Farm residents, whilst 
the Information Commissioner accepts that the council will have needed to be 
aware of educational and health/medical requirements, including any 
prospective requirements of the Dale Farm residents, in order to provide 
services and comply with statutory obligations, it was not necessary in our 
view, for each individual to have been identified, together with their specific 
requirements, within the published minutes. 

This does lead us to final view that the council is likely to have contravened 
the first data protection principle. It would seem that little consideration was 
given to these individuals' rights to privacy or to the possible impact disclosure 
of such sensitive information may have on them. 

The fact that this information was published on the council's website and 
therefore potentially available to a worldwide audience, is an even greater 
cause for concern. 

We are of the view that where planning decisions affect larger numbers of 
individuals, it may be simpler to depersonalise reports prior to planning 
meetings. For example if a group of individuals has applied to build 
residences in a Greenfield belt, as in the case of the Dale Farm residents, is it 
necessary for the council members to have information about their racial 
origins, their educational difficulties, or their medical histories beyond that 
which would be necessary to determine the impact of this new group of 
residents on the authority’s ability to provide services? Information about a 
larger group may lend itself to aggregation and may make discussions clearer 
and more easily understood. Rather than discuss the educational or medical 
history of each individual child in the group can planning requirements be 
served by discussing how many of them will require primary school places, or 
how many will need access to special educational provisions. Discussions 
about the adults in the group should relate to the provision of general services 
such as street lighting and cleaning or specialist services such as meals on 
wheels and the impact this will have. 

Those creating reports and background documents for public meetings 
relating to sensitive issues should ensure that those reports contain as little 
personal information as possible, without compromising the planning process. 
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The emphasis should be upon the effect a planning application will have on 
the local community in general and how this may be dealt with. 

Openness in government is a laudable aim, and it is clearly in the public 
interest for individuals to be able to see how a local authority applies its 
policies and procedures in practice. Public meetings are a way to ensure that 
the workings of local authorities are as transparent and accessible as possible 
to the communities they serve. Local authorities must bear in mind that whilst 
they have a duty to facilitate this access, they also have a duty under the Data 
Protection Act 1998 to ensure that personal information entrusted to them by 
individuals, is dealt with in compliance with that legislation. 

A citizen’s right to discover the workings of his local authority does not confer 
a right of access to personal information about his neighbours. 

We hope that the council learns from this and exercises much greater care in 
the future. 

We are shortly to make our final views on this, available to the Local 
government Ombudsman, to assist with his enquiries in the matter. 


Yours sincerely 



Pat Kennedy (Ms) 

Casework and Advice Officer 


